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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on June 8, 
2009 has been entered. 

Status of Claims 

2. Claims 22-48 are currently under examination wherein claim 1 has been 
amended and claims 46-48 have been newly added in applicant's amendment filed on 
June 8, 2009. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 22-48 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Shekhter et al. (US 6,558,447 B1 ). 

With respect to claims 22-28, 40 and 43, Shekhter et al. ('447 B1 ) discloses a 
process for preparing a metal powder comprising (col. 4, line 46 to col. 7, line 27, col. 
13, lines 55-66, col. 15, lines 25-65 and col. 18, lines 28-52 ) mixing an oxide of Nb or 
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Ta with a reducing agent and heating the mixture in an oven to 850-1500 °C, optionally 
under an atmosphere of hydrogen until a reduction starts; leaching the reaction product; 
and washing and drying the resultant product to yield the metal powder, wherein the 
oxide have mean particle size of 1 .7-7.3 microns, a BET specific surface area of 0.36- 
20 m 2 /g and a minimum content of 99 wt. %. The heating temperature, the oxide particle 
size, the oxide BET specific surface area and the oxide content of Shekhter et al. ('447 
B1) overlap the claimed ranges in claim 23; claims 22, 24 and 43; claims 22, 25 and 26; 
and claims 22, 27, 28 and 40 respectively. A prima facie case of obviousness exists. 
See M PEP 2144.05 I. 

With respect to claims 29-34, Shekhter et al. ('447 B1) discloses the impurity 
levels of Fe and Al, Si, Na, P in the oxide are less than 19 ppm, less than 7 ppm, less 
than 1 1 ppm, and negligible ppm respectively (col. 15, lines 25-40), which read on the 
claimed ranges respectively. 

With respect to claims 35 and 36, Shekhter et al. ('447 B1 ) does not disclose the 
features. However, it has been well held where the claimed and prior art products are 
identical or substantially identical in structure or composition, or are produced by 
identical or substantially identical processes; a prima facie case of either anticipation or 
obviousness has been established. In re Best, 562 F.2d 1252, 1255, 195 USPQ 430, 
433 (CCPA 1977), MPEP 21 12.01 [R-3] I. In the instant case, the claimed and Shekhter 
et al. ('447 B1)'s oxides are identical or substantially identical in composition and are 
produced by identical or substantially identical processes, therefore a prima facie case 
of obviousness exists. The same loss on ignition of the oxide at 1000°C as constant 
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weight and the same tamped down bulk density would be expected in the oxide of 
Shekhter et al. ('447 B1) as in the claimed oxide. 

With respect to claim 37, Shekhter et al. ('447 B1) does not disclose replacing 
the oxide by an additive of up to 15 wt. % of the oxide as claimed. However, the 0 wt. % 
of the low limit of the additive does not require the presence of the additive. Therefore, 
the oxide of Shekhter et al. ('447 B1 ) still meets the claim limitation. 

With respect to claims 38-40, Shekhter et al. ('447 B1) discloses pure Mg was 
used as the reducing agent (col. 15, lines 50-53). 

With respect to claim 41 , Shekhter et al. ('447 B1 ) discloses the reaction is 
performed under an argon protective gas (col. 15, lines 55-60). 

With respect to claim 42, Shekhter et al. ('447 B1) discloses the reaction product 
is leached with diluted mineral acid (col. 1 1 , lines 40-51 ), which includes the claimed 
hydrochloric acid. 

With respect to claim 44, the teaching of Shekhter et al. ('447 B1 ) regarding the 
limitations in the instant claim 22 as discussed above is properly applied. Shekhter et al. 
('447 B1 ) further discloses that the process can be applied to co-produce metal powders 
comprising Ti, Zr, Hf and V (col. 3, line 66 to col. 4, line 8 and col. 20, lines 16-26). 

With respect to claim 45, the teaching of Shekhter et al. ('447 B1 ) regarding the 
limitations in the instant claim 22 as discussed above is properly applied. Shekhter et al. 
('447 B1 ) further teaches mixing an oxide powder of Nb and/or Ta with finely divided 
powders of reducing metals or metal hydrides (col. 7, lines 3-12) without limiting the 
order of the mixing. It would have been obvious to one of ordinary skill in the art at the 
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time the invention was made to sequentially mixing an oxide of at least one of Nb and 
Ta with a reducing agent as claimed with expected success, because Shekhter et al. 
('447 B1) teaches the same utility for any orders of mixing. See MPEP 2144.05 I. 

With respect to claims 46-48, the teachings of Shekhter et al. ('447 B1 ) regarding 
the limitations in the instant claim 22, 44 and 45 as discussed above are properly 
applied. Even though the process for preparing a metal powder as disclosed by 
Shekhter et al. ('447 B1) may include one or more additional steps, the step(s) are 
utilized for particular applications. The process of Shekhter et al. ('447 B1) still can be 
viewed as consisting of the claimed 4 steps as evidenced by the claims 24, 26 and 48 of 
Shekhter etal.('447 B1). 

Response to Arguments 

4. The applicant's arguments filed on June 8, 2009 have been fully considered but 
they are not persuasive. 

The applicant argues that the oxides of Shekhter et al. ('447 B1 ) are reduced with 
magnesium in gaseous form, which is technical complex and expensive, while the 
reducing metal of the instant invention does not react in gaseous form. In response, the 
examiner notes that there is no limitation of the form of the reducing agent recited in the 
instant claims. Furthermore, it is noted that the instantly claimed reduction is carried out 
by blending the reducing agent with the metal oxide, the reaction takes place in contact 
with the molten reducing agent and under conditions of inability to control the 
temperature of highly exothermic reactions; therefore, one is unable to control 
morphology of the products and residual reducing metal content as disclosed by in 
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Shekhter et al. ('447 B1 ) (col. 3, lines 7-14). Shekhter et al. ('447 B1 ) further discloses 
that this problem can be eliminated when metal oxides are reduced with magnesium in 
gaseous form (col. 3, lines 58-61 ). 

Conclusions 

5. This Office action is made non-final. Any inquiry concerning this communication 
or earlier communications from the examiner should be directed to Weiping Zhu whose 
telephone number is 571-272-6725. The examiner can normally be reached on 8:30- 
16:30 Monday to Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Roy King can be reached on 571-272-1244. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Roy King/ 

Supervisory Patent Examiner, Art 
Unit 1793 
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